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Per NAMSAP guidelines, all presentations must open with identification
that the material to be discussed, is that of the presenter and is in no
manner to be considered the opinion of the NAMSAP Board or Alliance.

Additionally, the presenter must state in “no manner should this
presentation be considered legal advice”.

This presentation is provided for educational purposes only, and is not
to be a platform for self-promotion. Self-promotion will prohibit the
speaker from any future presentations.

Disclaimer



Why was the Medicare Secondary Payer
Act created?

The federal government realized the
population had increased by 75,848,174
over 30 years and the average life
expectancy increased by 3 years.

The Medicare Trust Fund was not created
to handle the growth seen and protecting
the Trust Fund from complete depletion
was deemed necessary.
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An In Depth Look at the MSPA
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What does the MSPA do? - 42 U.S.C. §1395y(b)(2)(A)(i) – (ii)

Payment under this subchapter may not be made, except as provided in subparagraph 
(B), with respect to any item or service to the extent that—
(i) payment has been made, or can reasonably be expected to be made, with respect 
to the item or service as required under paragraph (1), or
(ii) payment has been made 3 or can reasonably be expected to be made 3 under a 
workmen’s compensation law or plan of the United States or a State or under an 
automobile or liability insurance policy or plan   (including a self-insured plan) or 
under no fault insurance.
In this subsection, the term ‘‘primary plan’’ means a group health plan or large group 
health plan, to the extent that clause (i) applies, and a workmen’s compensation law 
or plan, an automobile or liability insurance policy or plan (including a self-insured 
plan) or no fault insurance, to the extent that clause (ii) applies. An entity that engages 
in a business, trade, or profession shall be deemed to have a self-insured plan if it 
carries its own risk (whether by a failure to obtain insurance, or otherwise) in whole or 
in part.
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What does the MSPA do? - 42 U.S.C. §1395y(b)(2)(B)(i)-(ii)

(B) Conditional payment
(i) Authority to make conditional payment
The Secretary may make payment under this subchapter with respect to an item or service if a primary plan 
described in subparagraph (A)(ii) 4 has not made or cannot reasonably be expected to make payment with 
respect to such item or service promptly (as determined in accordance with regulations). Any such payment by 
the Secretary shall be conditioned on reimbursement to the appropriate Trust Fund in accordance with the 
succeeding provisions of this subsection.
(ii) Repayment required
Subject to paragraph (9), a primary plan, and an entity that receives payment from a primary plan, shall 
reimburse the appropriate Trust Fund for any payment made by the Secretary under this subchapter with 
respect to an item or service if it is demonstrated that such primary plan has or had a responsibility to make 
payment with respect to such item or service. A primary plan’s responsibility for such payment may be 
demonstrated by a judgment, a payment conditioned upon the recipient’s compromise, waiver, or release 
(whether or not there is a determination or admission of liability) of payment for items or services included in a 
claim against the primary plan or the primary plan’s insured, or by other means. If reimbursement is not made 
to the appropriate Trust Fund before the expiration of the 60- day period that begins on the date notice of, or 
information related to, a primary plan’s responsibility for such payment or other information is received, the 
Secretary may charge interest (beginning with the date on which the notice or other information is received) 
on the amount of the reimbursement until reimbursement is made (at a rate determined by the Secretary in 
accordance with regulations of the Secretary of the Treasury applicable to charges for late payments).
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What Power Does the MSPA Give Medicare? - 42 U.S.C.
§1395y(b)(2)(B)(iii)
In order to recover payment made under this subchapter for an item or service, the
United States may bring an action against any or all entities that are or were required
or responsible (directly, as an insurer or self-insurer, as a third-party administrator, as
an employer that sponsors or contributes to a group health plan, or large group health
plan, or otherwise) to make payment with respect to the same item or service (or any
portion thereof) under a primary plan. The United States may, in accordance with
paragraph (3)(A) collect double damages against any such entity. In addition, the
United States may recover under this clause from any entity that has received
payment from a primary plan or from the proceeds of a primary plan’s payment to any
entity. The United States may not recover from a third-party administrator under this
clause in cases where the third-party administrator would not be able to recover the
amount at issue from the employer or group health plan and is not employed by or
under contract with the employer or group health plan at the time the action for
recovery is initiated by the United States or for whom it provides administrative
services due to the insolvency or bankruptcy of the employer or plan. An action may
not be brought by the United States under this clause with respect to payment owed
unless the complaint is filed not later than 3 years after the date of the receipt of
notice of a settlement, judgment, award, or other payment made pursuant to
paragraph (8) relating to such payment owed.
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What Power Does the MSPA Give Medicare? - 42 U.S.C.
§1395y(b)(2)(B)(vi)

Notwithstanding any other time limits that may exist for filing a claim 
under an employer group health plan, the United States may seek to 
recover conditional payments in accordance with this subparagraph 
where the request for payment is submitted to the entity required or 
responsible under this subsection to pay with respect to the item or 
service (or any portion thereof) under a primary plan within the 3-
year period beginning on the date on which the item or service was 
furnished.
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What Power Does the MSPA Give Medicare? - 42 U.S.C. §1395y(c)
No payment may be made under part B of this subchapter for any expenses incurred for—
(1) a drug product—
(A) which is described in section 107(c)(3) of the Drug Amendments of 1962,
(B) which may be dispensed only upon prescription,
(C) for which the Secretary has issued a notice of an opportunity for a hearing under subsection 
(e) of section 355 of title 21 on a proposed order of the Secretary to withdraw approval of an 
application for such drug product under such section because the Secretary has determined that 
the drug is less than effective for all conditions of use prescribed, recommended, or suggested in 
its labeling, and
(D) for which the Secretary has not determined there is a compelling justification for its medical 
need; and
(2) any other drug product—
(A) which is identical, related, or similar (as determined in accordance with section 310.6 of title 
21 of the Code of Federal Regulations) to a drug product described in paragraph (1), and
(B) for which the Secretary has not determined there is a compelling justification for its medical 
need, until such time as the Secretary withdraws such proposed order.
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What Rights and Responsibilities Does the MSP Give the
Primary Payer ? - 42 U.S.C. §1395y(b)(2)(B)(viii)

The Secretary shall promulgate regulations establishing a right of
appeal and appeals process, with respect to any determination
under this subsection for a payment made under this subchapter
for an item or service for which the Secretary is seeking to
recover conditional payments from an applicable plan (as
defined in paragraph (8)(F)) that is a primary plan under
subsection (A)(ii),5 under which the applicable plan involved, or
an attorney, agent, or third party administrator on behalf of such
plan, may appeal such determination. The individual furnished
such an item or service shall be notified of the plan’s intent to
appeal such determination.
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What Rights and Responsibilities Does the MSP Give the Primary
Payer ? - 42 U.S.C. §1395y(b)(8)
(A) Requirement
On and after the first day of the first calendar quarter beginning after the date that is 
18 months after December 29, 2007, an applicable plan shall—
(i) determine whether a claimant (including an individual whose claim is unresolved) is 
entitled to benefits under the program under this subchapter on any basis; and
(ii) if the claimant is determined to be so entitled, submit the information described in 
subparagraph (B) with respect to the claimant to the Secretary in a form and manner 
(including frequency) specified by the Secretary.
(B) Required information
The information described in this subparagraph is—
(i) the identity of the claimant for which the determination under subparagraph (A) 
was made; and
(ii) such other information as the Secretary shall specify in order to enable the 
Secretary to make an appropriate determination concerning coordination of benefits, 
including any applicable recovery claim.
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Conditional 
Payments 

for Original 
Medicare 

Liens

• What Do Original Medicare Conditional 
Payment Searches Cover?
• Medicare Part A
• Medicare Part B

• What is Not Covered in Original 
Medicare Conditional Payment Searches?
• Medicare Advantage Plans (MAPs)
• Medicare Part D Liens



Original 
Medicare 

Lien 
Acronyms

• BCRC = Benefits Coordination & Recovery 
Center

• CPL = Conditional Payment Letter 

• CPN = Conditional Payment Notification 
Letter

• CRC = Commercial Repayment Center

• GHP = Employer Group Health Plan

• ITR = Intent to Refer the Debt to the 
Department of Treasury

• MBD = Medicare Beneficiary Database

• MSP = Medicare Secondary Payer

• NGHP = Non-Group Health Plan

• R&R = Rights and Responsibilities Letter



The Benefits Coordination 
and Recovery Center

Responsible for:
• Collecting, managing, and reporting other insurance coverage for beneficiaries.
• Taking actions to identify health benefits available to a beneficiary and coordinating the 

payment process to prevent mistaken payment of Medicare benefits.
• Initiating an investigation when it learns of a primary payer other than Medicare.
• Collecting information on GHP and non-GHP plans.
• Establishing MSP occurrence records keep Medicare from paying when another party should pay 

first.
• Transmitting other health insurance data to the MBD for proper coordination of prescription 

benefits.
• Recovering NGHP related mistaken payments where the beneficiary must repay Medicare. 

After the MSP development activities are completed:
• Notifies the CRC regarding GHP MSP occurrences and NGHP MSP occurrences. 
• The BCRC maintains responsibility for NGHP MSP occurrences where Medicare is seeking 

reimbursement from the beneficiary. 
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The Commercial Repayment 
Center

• Responsible for:
• Identifies and recovers mistaken payments.

• Demands repayment for conditional payments on a periodic basis for as 
long as the future medical related to the claim remains open.

• If the claim settles and closes the future medical, the CRC file will be 
closed, and a final demand will be issued. 

•
• Performs NGHP Recovery Against:
• Liability insurer (including a self-insured entity)
• No-fault insurer

• Workers’ compensation carrier or self-insured employer
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Rights and Responsibilities 
Letter:
Puts the beneficiary and 

applicable plan/primary payer 
on notice that a conditional 
payment file has been opened 
for the date of injury.
Initiates the 45-day time frame 

for Medicare to provide the 
initial Conditional Payment 
Letter.
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Conditional Payment Letter 
(CPL):
CPL is automatically sent to 

the beneficiary and applicable 
plan/primary payer within 65 
days of issuance of the Rights 
and Responsibilities letter
The total conditional payment 

amount is considered interim 
as Medicare might make 
additional payments while the 
beneficiary’s claim is 
pending. 
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Conditional Payment 
Notification (CPN):
Places the applicable 

plan/primary payer on 
notice that the conditional 
payments will be 
demanded for repayment 
within 30 days.
If there are any unrelated 

charges or disputes, the 
disputes need to be files 
before the 30-day 
timeframe.
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Demand Letter:
The conditional payments 

become a Medicare lien.
The demand letter provides the 

lien amount Medicare is 
attempting to collect for 
conditional payments. 
If a dispute was not filed in 

response to the CPN letter, the 
demand letter can be appealed 
within 120 days of the date of 
the letter.
If the demanded amount is not 

paid within 60 days of the date 
of the Demand, Medicare will 
begin assessing interest.
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Intent to Refer Letter 
(ITR):
 If no payment has been received 

within 60 days of the Demand 
letter, Medicare will issue the ITR 
letter.

The primary payer has 60 days from 
the ITR letter / 150 days from the 
Demand letter to pay the 
demanded amount before the 
conditional payment amount is 
sent to the Department of Treasury.

 If a dispute is still pending provide a 
letter to Medicare letting them 
know to avoid having the lien sent 
to the Department of Treasury.
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Referral of the Debt 
to the Department of 
Treasury Letter:
Medicare provides notice the 

demanded amount has been 
referred to the Department 
of Treasury where a file will 
be opened in the Department 
of Treasury’s Offset 
department.
The full demanded amount 

and interest will be offset 
from any payments.
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Steps in 
Appealing 
Medicare 

Liens

Appeal Level 1: Initial Determination
• This is triggered by the Demand Letter.
• The Appeal request must be:

• In writing
• Explain what is being appealed
• Include any new evidence

NOTE: You must submit ALL evidence you 
could potentially use through all levels of 
appeal when submitting the Appeal in 
response to the Recovery Demand Letter. 
New evidence cannot be introduced in the 
next levels of appeal.



Steps in 
Appealing 
Medicare 

Liens

Appeal Level 2: Redetermination
• This level of appeal is reviewed by the 

contractor who issued the Demand 
Letter.

Appeal Level 3: Reconsideration
• This level of appeal is reviewed by a 

CMS Qualified Independent Contractor 
(the “QIC”)

Appeal Level 4: Hearing
• This level of appeal provides a hearing 

before an Administrative Law Judge.



Steps in 
Appealing 
Medicare 

Liens

Appeal Level 5: Review
• The charges at dispute are heard before 

the Departmental Appeals Board’s 
Medicare Appeals Council (the “DAB 
MAC”)

Appeal Level 6: Judicial Review
• This level of appeal provides a hearing 

before a federal judge.



Appealing 
Medicare 

Liens

What Can Be Appealed?
• The existence of the debt.

• Can occur when the no-fault insurer 
has exhausted the policy limit with 
payments directly to 
providers/suppliers.

• The amount of the debt.
• This is when one or more of the 

specific claims are not related to 
the settlement, judgment, award or 
other payment.



Appealing 
Medicare 

Liens

What Cannot Be Appealed?

• CMS’ decision regarding who/what entity to 
pursue for recovery / who the identified 
debtor is.

• This includes statements that the 
applicable plan has already paid the 
beneficiary, or another party are not 
considered valid defenses.

• The fact that the only party is the applicable 
plan.

• Defense that a waiver of recovery provision 
should apply to applicable plans.

• A pro rata reduction for attorney fees and 
other costs is not applicable to demands 
issued to applicable plans as the identified 
debtor.



Medicare Lien Options for Beneficiaries: 
Self Calculated Conditional Payment 

Amount

26

Allows the Medicare beneficiary, when they are the primary payer, to 
self-calculate the demand amount before settlement in certain 
situations.

All of the 
following 
must be 
met to use 
this option:

1. The claim or settlement must be for an injury 
caused by physical trauma

2. The medical treatment for the injury must be 
completed with no further treatment expected. 

3. The total settlement, judgment, award, or other 
payment cannot exceed $25,000.00

4. The date of the incident must have occurred at 
least six months before submitting the self-
calculated final conditional payment amount to 
Medicare.



Medicare Lien Options for Beneficiaries:
The Fixed Percentage Option
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Allows the Medicare beneficiary, when they are the primary payer, to 
pay a percentage of the settlement amount as full reimbursement for 
their Medicare Lien.

To use the Fixed 
Percentage Option, 
if the following 
must be met:

1. The liability insurance (including self-insurance) 
settlement, judgment, award or other payment is 
related to an alleged physical trauma- based incident 
and;
2. The total settlement is for $5,000 or less, and
3. The option is elected within the required timeframe 
and Medicare has not issued a demand letter or other 
request for reimbursement related to the incident, and
4. You have not received and do not expect to receive 
any other settlements, judgments, awards, or other 
payments related to the incident.



Multi-Factor Authorization (MFA) and Identity Proofing

Allows you to request access to view unmasked claims 
data.
To use this level of access users must complete the ID 

Proofing and MFA process.
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What information/actions does the portal provide?

Provides the relevant case information including:
Case ID
Case Type
Case Status
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The Medicare Secondary Payer Portal



What information/actions does the portal provide?

Provides the relevant case information including:
Provides a snapshot of the conditional payment case 

history from the Rights and Responsibilities letter to the 
Demand Letter.
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What information/actions does the portal provide?

Submit the Beneficiary Proof of Representation.
Submit the Beneficiary Consent to Release
Submit the Insurer Letter of Authority.

31

The Medicare Secondary Payer Portal



What information/actions does the portal provide?

Request Conditional Payment Information
Obtain the current conditional payment amount.
Request a printed or electronic copy (new in 2018) of the 

current conditional payment letter.
Request a Final conditional payment amount for a case that is 

approaching settlement.
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What information/actions does the portal provide?

View and Dispute the Claims.
This function also allows the user to submit supporting 

documentation.
Available for disputing the CPL and CPN letters as well as 

submitting the Demand Letter Appeals
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What information/actions does the portal provide?

Initiate the Demand Letter
If no dispute exists with the CPN amount, you can initiate 

a demand letter earlier than the 30-day time period.

34

The Medicare Secondary Payer Portal



What information/actions does the portal provide?

View the status of any refunds Medicare will be 
paying the primary payer for overpayment.
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What information/actions does the portal provide?

View the status of correspondences that have been 
sent and received for a case.
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The Medicare Secondary Payer Portal



What information/actions does the portal provide?

View the status of the Redetermination.
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The Medicare Secondary Payer Portal



The 
Medicare 

Secondary 
Payer 
Portal

What can be expected from the Medicare 
Secondary Payer portal in the future?

• The ability to report a liability, auto/no-
fault, or workers’ compensation case on 
the portal.

• Submit payments for recovery cases on 
the portal.



The 
Medicare 

Secondary 
Payer 
Portal

Limitations of the Medicare Secondary 
Payer portal.

• Submitted disputes and appeals cannot 
be escalated for review.

• You cannot request duplicate case 
closure.

• You cannot determine whether there is 
a Part D or MAP plan.



Background

Claimant was injured in August of 
2010 when product fell off a shelf 
and hit her right forearm. She 
was diagnosed with a right 
forearm contusion and only 
needed conservative medical 
treatment.

This was a medical only claim 
and no settlement was offered 
due to the minor nature of the 
injury.

40

Conditional Payment Trends 
Case Study 1: Everything but the Kitchen Sink 

This Photo by Unknown Author 
is licensed under CC BY-SA

https://fixturescloseup.com/2015/05/11/declined-vs-level-display
https://creativecommons.org/licenses/by-sa/3.0/


Medicare’s Actions:

The CPL was mailed in April of 2018 
and the letter was ignored.

The Demand Letter was mailed in 
July of 2018 for $112,200.86, with 
39 pages of charges listed on the 
Payment Summary Form.
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Conditional Payment Trends 
Case Study 1: Everything but the Kitchen Sink

This Photo by Unknown Author is licensed under CC 
BY-SA
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https://creativecommons.org/licenses/by-sa/3.0/


Review of the Demand Letter Revealed:
The Demand Letter Payment Summary Form showed the reported 

diagnosis codes of:
E916 Struck accidentally by falling object
923.10 Contusion of forearm

Medicare demanded reimbursement for conditions related to:

Thoracic spine Lumbar spine
Cervical spine Hypotension
Deep Vein Thrombosis Opioid dependence
Depression Chronic pain syndrome
Epilepsy Migraine
Abnormality of gait Sleep apnea
Peptic ulcer disease Bipolar disorder
Parkinson’s disease Fibromyalgia
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Case Study 1: Everything but the Kitchen Sink 

This Photo by Unknown Author is licensed 
under CC BY-NC-ND

http://www.flickr.com/photos/48675268@N00/5757167109/
https://creativecommons.org/licenses/by-nc-nd/3.0/


Background
In May of 2008 Claimant injured his low 

back. The settlement was reach in 2010.
Conditional Payment History:
September 2017 Medicare mailed a CPN 

which was not disputed.
October 2017 Medicare mailed a Demand 

Letter.
November 2017 the Appeal was sent to 

Medicare.
December 2017 the ITR Letter is mailed.
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Conditional Payment Trends 
Case Study 2: A Tale of Two Cases 

This Photo by Unknown Author is licensed under CC BY-
SA-NC

http://grace8484.blogspot.com/2011/03/happy-birthday-dr-seuss-day-late.html
https://creativecommons.org/licenses/by-nc-sa/3.0/


Conditional Payment History (cont.):
March 2018 Appeal response provided 

with reduced lien amount.
March 2018 zero Conditional Payment 

Letter was mailed.
No payments were made for the 

Medicare Lien.
June 2018 Medicare mailed a new CPL for 

$32,000.00.
When calling to confirm receipt of the 

dispute, the Medicare representative 
informed us that the debt had been 
referred to the Department of Treasury.
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Conditional Payment Trends 
Case Study 2: A Tale of Two Cases 

This Photo by Unknown 
Author is licensed under CC 
BY

http://flickr.com/photos/sonstroem/8979728565
https://creativecommons.org/licenses/by/3.0/


Actions Taken:
Dug into the file to prove no 

payments were demanded, and 
discovered we actually had two 
cases. The case numbers only were 
different by one number in the 
middle of the case number. 

Future actions we have taken to 
confirm this confusion does not 
happen again is to look up all 
conditional payment cases using the 
date of injury and not the case 
number.
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Conditional Payment Trends 
Case Study 2: A Tale of Two Cases

This Photo by Unknown Author is licensed under CC BY-NC-
ND

http://www.flickr.com/photos/48675268@N00/5757167109/
https://creativecommons.org/licenses/by-nc-nd/3.0/


Background
Claimant suffered a heart attack while at work 

in January of 1977. Treatment was provided, 
and Claimant returned to work with no 
problems. The claim was administratively 
closed as no further medical treatment for the 
heart attack was recommended relative to the 
work injury.
Eventually, because of progressive heart 

disease, Claimant underwent the implantation 
of a pace maker. After years of slowly 
degenerating health, Claimant elected to 
remove the pace maker and let the natural 
progression of his heart condition progress. In 
2016, he succumbed to his heart condition and 
passed away.
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Conditional Payment Trends 
Case Study 3: The Ancient Case Demand 

This Photo by Unknown Author is licensed 
under CC BY

http://www.flickr.com/photos/birdies-perch/5693943663/
https://creativecommons.org/licenses/by/3.0/


Medicare’s actions:
A CPL was mailed in June of 2017 and the 

letter was ignored. 
A Demand Letter was mailed in August of 

2017 and the letter was ignored.
The Intent to Refer Letter was mailed in 

September 2018.
The debt was referred to the Department 

of Treasury in November 2018 with a 
total lien amount of $26,712.88.
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Conditional Payment Trends 
Case Study 3: The Ancient Case Demand 

This Photo by Unknown Author is licensed under CC BY-
NC-ND

http://www.flickr.com/photos/48675268@N00/5757167109/
https://creativecommons.org/licenses/by-nc-nd/3.0/


Dispute Steps taken 
The case was referred to our office in 

November of 2017 after the client noticed 
$12,860.00 of missing payments.
Because the file had been closed for over 39 

years, we had to request medical records to 
determine whether the lien was actually owed 
under the workers’ compensation plan.
We simultaneously issued a formal letter to 

the Medicare vendor requesting an extension 
to respond to the Demand Letter due to the 
length of time the case had been closed.
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Conditional Payment Trends 
Case Study 3: The Ancient Case Demand 

This Photo by Unknown Author is licensed 
under CC BY-SA-NC

https://fdroog.wordpress.com/2014/08/28/10-redenen-om-tekstboeken-achter-ons-te-laten/
https://creativecommons.org/licenses/by-nc-sa/3.0/


Dispute Steps taken (cont.)
The appeal was filed in January 2018.
It took Medicare until April 2018 to 

review the appeal. Medicare agreed 
with the Appeal and reduced the lien 
amount to $0.00.
Medicare returned the payments in 

July and August of 2018 in separate 
checks.
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Conditional Payment Trends 
Case Study 3: The Ancient Case Demand 

This Photo by Unknown Author is licensed under CC 
BY-SA-NC
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Medicare 
Advantage 
Plans and 
Medicare 

Part D 

What is Medicare Part D?
• Part D is an optional prescription drug 

insurance plan provided by a Medicare 
approved private insurance carrier that 
adds drug coverage to Original 
Medicare.

• The potential prescription medication 
lien is not handled by CRC or BCRC.



Medicare 
Advantage 
Plans and 
Medicare 

Part D 

What is a MAP / Part C plan?
• MAP / Part C plans are like an HMO or 

PPO, which replaces Original Medicare 
Part A and B. 

• With Original Medicare, the 
government pays for Medicare benefits, 
but MAPs are offered by private 
companies approved by Medicare. 

• Medicare pays the MAP providers to 
cover Medicare Part A and Part B.

• MAPS are not the same as Medicare 
Supplement Insurance (Medigap).



Medicare 
Advantage 
Plans and 
Medicare 

Part D 

What is a MAP / Part C plan? (cont.)

• Types of MAPs
• Health Maintenance Organization (HMO) plans
• Preferred Provider Organization (PPO) plans
• Private Fee-for-Service (PFFS) plans
• Special Needs Plans (SNPs)
• HMO Point-of-Service (HMOPOS) plans
• Medical Savings Account (MSA) plans

• What do MAP’s Cover?
• All services Original Medicare covers except hospice care. 

Original Medicare covers hospice care even if you’re a 
MAP beneficiary. 

• Emergency and urgent care treatment. 
• Emergency coverage outside of the plan’s service area 

(not outside U.S.)
• Extra benefits that can be provided = dental, eyeglasses, 

wellness programs
• Most Medicare Advantage Plans include Part D.

• MAP plan benefits can change between insurance carriers from 
year to year.



Medicare 
Advantage 
Plans and 
Medicare 

Part D 

The problem faced with MAP and Part D 
rights under the MSP

• The MSP does not explicitly include 
MAP or Part D plans within the plain 
language of the Act.

• The MSP does not explicitly exclude 
MAP or Part D plans within the plain 
language of the Act either.



Medicare 
Advantage 
Plans and 
Medicare 

Part D 

Case law has affected how the MAP and 
Part D rights can recover conditional 
payments under the MSP.

• Potts v. Rawlings Company – New York 
Federal District Court for the Southern 
District

• MAPs have the same 
reimbursement rights as the New 
York State Department of Heath 
does under MSP provisions.

• MAPs can demand conditional 
payments under the MSP.



Medicare 
Advantage 
Plans and 
Medicare 

Part D 

Case law continued.

• In re Avandia Mktg., Sales Practices & Products Liability 
Litigation – Third Federal Circuit

• Liability settlement was paid out for health 
problems caused by the diabetes drug Avandia.

• Glaxco was determined to be the primary plan 
because they paid the settlement for the liability 
class action suit.

• Glaxco withheld money for repayment of Original 
Medicare conditional payments and did not 
withhold money for MAPs.

• Humana filed suit and after an appeal, was found 
to have the right to sue using the private cause of 
action portion of the MSP.

• Humana could demand double damages.

• In re Avandia opened the door for MAP providers

• Today we see more and more federal district courts who 
have determined MAP plans have a private cause of action 
for double damages.



MAPs and Medicare Part D
Strategies for Addressing Conditional Payments:

56

There is not a central 
Medicare vendor, like the 
CRC or BCRC which 
handles MAP and Part D 
conditional payments, to 
find out whether a MAP 
of Part D plan exists:
Ask the Medicare beneficiary if 
they are enrolled in a MAP or 
Part D.

Request a copy of their 
Medicare insurance card for 
each year from the injury year 
to the present.

Confirm whether there 
is a lien with the MAP 
and/or Part D insurance 
carrier before 
settlement.

If there is not a 
conditional payment 
lien, request a case 
closure letter from the 
MAP or Part D provider 
confirming the provider 
will not seek conditional 
payments at a later 
date.



Medicare 
Advantage 
Plans and 
Medicare 

Part D 

Hurdles Encountered with Addressing 
Conditional Payments with MAP and Medicare 
Part D Plans (cont.)

• The MAP and Part D providers do not provide 
the same dispute or levels of appeal that is 
outlined in the MSP. 

• Often MAP and Part D providers will not give 
an itemized listing of the alleged conditional 
payment charges so disputing can be difficult.

• The Original Medicare Proof of Representation 
and/or Letter of Authority releases are often 
rejected by the MAP or Part D provider, 
requiring the MAP or Part D specific release be 
signed by the parties.

• Some of the MAP and Part D providers will not 
provide a conditional payment demand until 
the settlement contract has been provided.



Tips for Managing Conditional 
Payments
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Carefully 
review every 
charge in the 
conditional 
payment 
letters.

Medicare often 
includes many 
charges which 
are completely 
unrelated to 
the actual 
injury. These 
are easy 
charges to 
remove.

Look at the 
date of 
treatment, if it 
is older than 3 
years old, use 
the 3-year 
statute of 
limitations to 
dispute the 
charges.

Pay close 
attention to all 
the response 
due dates. 

Answer every CPN 
and CPL letter 
within 30 days.
Answer every 
Demand letter 
within 60 days to 
attempt to curb any 
interest penalties.

Make sure 
when a claim 
settles with 
closure of 
future medical 
that the 
conditional 
payment file 
with Medicare 
is also closed.

Address any 
and all MAP or 
Part D liens 
before 
settlement to 
avoid any 
double 
damages.



Questions?

Thank you!
If you have any questions about conditional payments that we were not able to 

address, please feel free to contact me.

Casey Fundarek
cfundarek@sharplineallocations.com

708-267-6631

mailto:cfundarek@sharplineallocations.com
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